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Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
LOURDES GUZMAN,
Petitioner,
VS. Case No. 02-4581

CHARLES HARRI S,
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RECOVMENDED ORDER

This case cane before Adm nistrative Law Judge John G
Van Lani ngham for final hearing by video tel econference on
March 17, 2003, at sites in Tallahassee and M am , Florida.

APPEARANCES

For Petitioner: Lourdes Guzman, pro se
2843 Sheri dan Avenue
Apartment 7
M am Beach, Florida 33140

For Respondent: Mark Horn, Esquire
18800 Nort hwest 2nd Avenue, Suite 211
Mam, Florida 33169

STATEMENT OF THE | SSUE

The issue in this case is whether Respondent unlawfully
di scrim nated against Petitioner by refusing to rent her an
apartnent because she is legally blind and relies upon a service

dog to anbul ate i ndependently.



PRELI M NARY STATEMENT

In a Housing D scrimnation Conplaint apparently filed with
the U S. Departnent of Housing and Urban Devel opnent in or
around August 2002 and subsequently investigated by the Florida
Comm ssion on Human Rel ations (“FCHR’), Petitioner Lourdes
Guzman, who is legally blind and relies upon a service dog for
assi stance, alleged that Respondent Charles Harris, who owns a
residential apartnment building, had unlawfully discrim nated
agai nst her by refusing to rent her an available unit in his
rental property. The FCHR investigated Petitioner’s claimand,
on Cctober 21, 2002, issued a notice setting forth its
determ nation that reasonabl e cause did not exist to believe
that a discrimnatory housing practice had occurred.

Thereafter, Petitioner filed a Petition for Relief, which the
FCHR transmtted to the Division of Adm nistrative Hearings on
Novenber 25, 2002.

At the final hearing on March 17, 2003, Petitioner
testified on her owmn behalf and called two additional w tnesses:
Paul Karolyi and José Robert. Petitioner noved five exhibits,
identified as Petitioner’s Exhibits 1 through 5, into evidence.
During his case, Respondent testified on his own behalf and
presented no other w tnesses. Respondent also introduced one

exhi bit, nunmbered 1, into evidence.



Nei ther party ordered the final hearing transcript, which
therefore was not filed. Each party tinmely submtted a proposed
reconmended order, which the undersigned considered in preparing
t his Recommended O der

FI NDI NGS OF FACT

1. Petitioner Lourdes Guzman (“Guzman”) is legally blind
and relies upon a service dog (also referred to as a gui de dog
or “seeing eye” dog) to anmbul ate i ndependently.

2. Respondent Charles Harris (“Harris”) owns an eight-unit
apartment building (the “Property”) | ocated in Bay Harbor
| sl ands, Florida. Harris, who is retired, holds the Property
for investnent purposes and lives on the rental incone it
gener at es.

3. In or around April of 2002, Harris placed an
advertisenent in the newspaper seeking a tenant for one his
rental units. GGuzman saw this ad, was interested, and nade an
appoi ntment to see the Property.

4. A short time later, Guzman and her live-in boyfriend
José Robert (“Robert”) met Harris and Paul Karolyi (“Karolyi”)
| ate one afternoon at the Property. (Karolyi is a tenant of
Harris’s who hel ps out at the Property; Guzman and Robert viewed

”

hi m as the “buil di ng manager,” which was apparently a reasonabl e
perception.) During their conversation, the prospective renters

menti oned that they owned a dog. Upon hearing this, Harris



expl ai ned that he had just finished renovating the advertised
unit because the previous tenant’s dog had destroyed the rug and
caused ot her damage to the prem ses. Thus, Harris told Guznman
and Robert, he was not interested in renting this unit to
soneone with a dog.

5. Robert then informed Harris that: (a) Guzman’s sight
was inpaired; (b) the dog in question was a service dog; and (c)
Harris was legally obligated to et Guzman bring the dog into
the unit, should she becone Harris's tenant, as a reasonable
accommodat i on of her handi cap. Once he understood the
situation, Harris acknow edged that a service dog was different
and stated that he would not refuse to rent the unit to someone
with a service dog. Accordingly, Harris gave Guzman and Robert
a rental application, which Guzman | ater conpleted and returned
to Harris.

6. After receiving Guzman’s application, Harris checked
her references and di scovered that Guzman’'s two nost recent
| andl ords considered her to be a poor tenant. Wile Guzman
di sputes the veracity of sone of the information that was
provided to Harris, at hearing she admtted that nuch of what he
| earned was true. The following rental history is based on

Quzman’ s adni ssi ons.



a. Town & Country Apartnents. From Cctober 2001

until January 24, 2002, Guzman |ived at the Town & Country
Apartnments in Bay Harbor Islands, Florida. Her |andlord was
T & C Associ ates, Ltd. (“T & C).

b. At least six tines during this 16-nonth peri od,
Guzman failed to tinely pay her rent and was required to pay a
|ate fee. She also received at |least five statutory “three-day
notices” warning that her failure to pay the overdue nonthly
rent within 72 hours would trigger an eviction proceeding.?

c. T & Csued to evict Guznan after she failed to pay
the rent due for Decenber 2001. Consequently, when Guzman
vacated the Town & Country Apartnments on January 24, 2002, she
did so pursuant to a wit of possession. Guzman clains that she
chose to be evicted as an expedi ent nmeans of breaking her | ease
with T & C

d. The Sahara. After being evicted fromthe Town &

Country Apartnents, Guzman noved into a unit at the “Sahara” —
whi ch Guznman described at hearing as a “notel”—pursuant to a
short-termlease. Guzman's |andlord at the Sahara was Allen L
Kaul (*“Kaul”).

e. Guzman lived at the Sahara for about two nonths.?
Guzman had sone sort of dispute with Kaul, and when she noved

out of the Sahara she took the keys to the unit she was vacating



and the renote control device that opened a gate to the
prem ses; these itens were never returned to Kaul

7. These facts convinced Harris that Guzman was not an
acceptable risk. He notified Guzman that he would not rent to
her due to her “poor credit history.”

Utinmate Factual Determ nations

8. Harris rejected Guzman’s rental application, not
because of her handi cap or service dog, but because he
di scovered, through a reasonabl e process of checking references,
that Guzman had recently been evicted fromone apartnent and
vacat ed anot her under suspicious (or at |east questionable)
ci rcunst ances, taking with her sone personal property of the
| andl ord’ s that she never returned.

9. There is no credible, conpetent evidence that Harris
rented his apartnments to non-handi capped persons havi ng rental
histories simlar to Guzman’s. Nor does the evidence support a
finding that Harris invoked Guzman's negative rental history
(the material aspects of which were undi sputed) as a pretext for
di scrim nation.

10. In short, Harris did not discrimnate unlawfully
agai nst Guzman; rather, he rejected her rental application for a

| egitimate, nondi scrimnatory reason.



CONCLUSI ONS OF LAW

11. Under Florida’s Fair Housing Act (“Act”), Sections
760. 20 through 760.37, Florida Statutes, it is unlawful to
discrimnate in the sale or rental of housing. Anong other
prohi bited practices:

(1) It is unlamful to refuse to sell or
rent after the making of a bona fide offer,
to refuse to negotiate for the sale or
rental of, or otherw se to nmake unavail abl e
or deny a dwelling to any person because of
race, color, national origin, sex, handicap,
famlial status, or religion.

* * *

(7) 1t is unlawful to discrimnate in the
sale or rental of, or to otherw se nmake
unavail abl e or deny, a dwelling to any buyer
or renter because of a handi cap of:

(a) That buyer or renter;

(b) A person residing in or intending to
reside in that dwelling after it is sold,
rented, or nmade avail able; or

(c) Any person associated with the buyer or
renter.

Section 760.23(1), (7), Florida Statutes.
12. For purposes of subsection (7) above, the term
“di scrimnation” includes:

(a) Arefusal to permt, at the expense of
t he handi capped person, reasonable
nodi fi cations of existing prem ses occupied
or to be occupied by such person if such
nodi fi cati ons may be necessary to afford
such person full enjoynent of the prem ses;
or

(b) A refusal to make reasonabl e
accomodations in rules, policies,
practices, or services, when such



accomodat i ons may be necessary to afford
such person equal opportunity to use and
enj oy a dwel ling.

Section 760.23(9), Florida Statutes.

13. In the instant case, Guzman has alleged, in effect,
that Harris discrimnated against her by declining to rent to
her rather than nmaking a reasonabl e acconmodati on with respect
to her service dog.

14. In cases involving a claimof rental housing

di scrimnation on the basis of handicap, such as this one, the

conpl ai nant has the burden of proving a prinma facie case of

di scrimnation by a preponderance of the evidence. A prim
faci e showing of rental housing discrimnation can be nade by
establishing that the conplainant applied to rent an avail abl e
unit for which he or she was qualified, the application was
rejected, and, at the tinme of such rejection, the conplai nant

was a nenber of a class protected by the Act. See Soul es v.

U.S. Dept. of Housing and Urban Devel opnent, 967 F.2d 817, 822

(2d CGir. 1992).% Failure to establish a prima facie case of

discrimnation ends the inquiry. See Ratliff v. State, 666 So.

2d 1008, 1012 n.6 (Fla. 1st DCA), aff’'d, 679 So. 2d 1183

(1996) (citing Arnold v. Burger Queen Systens, 509 So. 2d 958

(Fla. 2d DCA 1987)).
15. If, however, the conplainant sufficiently establishes

a prima facie case, the burden then shifts to the respondent to




articulate sone legitimte, nondiscrimnatory reason for its
action. If the respondent satisfies this burden, then the
conpl ai nant nust establish by a preponderance of the evidence
that the reason asserted by the respondent is, in fact, nerely a

pretext for discrimnation. See Massaro v. M nlands Section 1

& 2 Cvic Ass’'n, Inc., 3 F.3d 1472, 1476 n.6 (11th Gr. 1993),

cert. denied, 513 U S. 808, 115 S.C. 56, 130 L. Ed.2d 15

(1994) (“Fair housing discrimnation cases are subject to the

three-part test articulated in McDonnell Douglas Corp. v. Geen,

411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).7");

Secretary, U S. Dept. of Housing and Urban Devel opnent, on

Behal f of Herron v. Blackwell, 908 F.2d 864, 870 (11th Cr

1990) (“We agree with the ALJ that the three-part burden of proof
test devel oped in McDonnell Douglas [for clains brought under
Title VII of the Cvil R ghts Act] governs in this case
[involving a claimof discrimnation in violation of the federal
Fair Housing Act].”).

16. In this case, Guznan failed to nake a prim facie

showi ng of discrimnation. Although she is handi capped and thus
protected by the Act, and although Harris rejected her
application to rent an available unit, Guzman’s own testinony
established that she was a risky tenant who, in the recent past,
had been evicted fromone apartnent for nonpaynent of rent and

vacat ed another on less-than-friendly terns, taking with her



some of the landlord s personal property. Thus, she was not
qualified to rent fromHarris under the latter’s objectively
reasonable criteria.

17. But even if Harris had nade a prina facie show ng of

discrimnation, Harris satisfied his burden to articulate a

| egitimate, nondi scrimnatory reason for rejecting Guzman’s
application, nanely, her spotty rental history. Guznman failed
to present persuasive evidence that this stated ground for
refusing to rent to her was nerely a pretext for discrimnation.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that the FCHR enter a final order
di sm ssing Guzman’s Petition for Relief.

DONE AND ENTERED t his 1st day of My, 2003, in Tallahassee,

Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 1st day of My, 2003.
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ENDNOTES

'/ Notwi t hstandi ng Guzman’s record of poor conpliance with the
rental obligation, however, T & C had renewed her |ease in
Cct ober 2001 for an additional 12 nonths.

2/ Her daughter stayed there a bit |onger, although the
ci rcunst ances surroundi ng this arrangenent are unclear.

3/ Alternatively, the conplainant’s burden may be satisfied with
direct evidence of discrimnatory intent. See Trans Wrld
Airlines, Inc. v. Thurston, 469 U S 111, 121, 105 S.C. 613,
621, 83 L.Ed.2d 523 (1985) (“[T] he McDonnel |l Douglas test is

i nappl i cabl e where the plaintiff presents direct evidence of

di scrimnation” inasmuch as “[t]he shifting burdens of proof set
forth in McDonnell Douglas are designed to assure that the
‘plaintiff [has] his day in court despite the unavailability of
direct evidence.’”).

COPI ES FURNI SHED,

Lourdes Guzman

2843 Sheri dan Avenue
Apartnment 7

M am Beach, Florida 33140

Mar k Horn, Esquire
18800 Nort hwest 2nd Avenue, Suite 211
Mam, Florida 33169

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunman Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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